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*American history. 1 wonfler if 1 may
add a detall.

Admiral Rickover, as the Senator
has said, designed and oversaw con-
struction of the nuclear propulsion
plant for the submarine Nautilus some
25 years ago. It is just now being de-
commissioned, having used up its life-
time as & machine. He did it with great
care, great attention to detail and to
methods and also to the training and
supervision of the personnel involved.
It worked flawlessly for a quarter of a
century.

Had we followed Admiral Rickover's
direction in the rest of the nuclear in-
dustry, the Nation would not find
itself in the crisis of confidence with
respect to nuclear technology we see
throughout the country today. That
may be an aspect of his career which
will be even more of a guide to us. We
have learned to follow him in subma-
rines. If we had paid more attention to
him in the area of nuclear power, we
might be in a much better position
that we are today.

Mr. PROXMIRE. Mr. President, 1
thank my friend from New York. He is
absolutely right. Admiral Rickover’s
meticulous attention to detail, the ab-
solute perfection that he insisted upon
are extremely important in the use of
nuclear energy and our defense effort.
Certainly Admiral Rickover set a

superb example. That is why it is so ri-

diculous that people made an example
of the fact that he did accept some
gifts at ship launchings, instead of
looking to his example of scrupulous-
ness in dealing with defense contrac-
tors and waste and inefficiency in the
Navy and elsewhere.

I thank my friend.

SEARCH FOR NAZIS CONTINUES
WITH NEW TOP TARGETS

Mr. PROXMIRE. Mr. President, the

recognition of Josef Mengele’s death -

has ended the search for the world's
most wanted Nazi war criminal. But
the quest for justice continues as lead-
ing Nazi hunters have chosen new top
targets for their pursuits.

Among these new targets are Alois
Brunner, a former deputy of Adolf
Eichmann who reportedly is living in
Syria, and Walter Kutschmann, a
former gestapo leader seen recently in
Argentina. -

The long and fruitless search for
Mengele demonstrates the difficulty
of bringing war criminals to justice
without a concerted and coordinated
international effort.

Many of the Nazi hunters believe
that government collaboration pre-
vented them from tracking down Men-
gele. They claimed that it was only
their constant pressure that finally re-
solved the Mengele case.

Simon Wiesenthal, head of the docu-
mentation center that tracks down
Nazi war criminals, feels that the Nazi
hunters may have been supplied with
deliberate disinformation in some in-
stances to interfere with their efforts.

Rabbi Marvin Hier, dean of the
Simon Wiesentha! Center for Holo-
caust Studies, attacked the tndiffer-
ence of governmenis tu the quest to
bring the Nazi fugitives to justice.
Rabbi Hier said in a June 26 New York
Times article, “it just shows you that
without resources of major intelli-
gence agencies and governments in-
volved, that's what happens.”

Hier denounced the effort of the
West German Government as ‘‘just
public relations” and added that
‘“America and Israel just weren't inter-
ested.”

Mr. Wiesenthal was obviously disap-
pointed to find out that Mengele had
been living in Brazil rather than in
Paraguay, which had been the locus of
the Nazi hunters’ search for Mengele
over the last 20 years. Wilesenthal,
however, stressed in the same New
York Times article that “The Mengele
case is only one of many cases. For the
people who followeéd only one case,
they should be embarrassed.”

Wiesenthal, rather, pointed out the
discoveries that his organization did
make. Wiesenthal, for example, helped
to bring to justice two major war
criminals from the Sao Paulo area
other than Mengele. These two were
Franz Stangl, the former commandant
of the Treblinka death camp, and
Gustav Franz Wagner, the former
deputy commandant of the Sobibor
death camp.

Stangl was extradited to West Ger-
many in 1967 and died 3 years later
while serving a life sentence. Wagner
died amid extradition proceedings in
1980.

Wiesenthal said that along with Dr.
Mengele, these two Nazis found in Sao
Paulo accounted for the deaths of
nearly 1.7 million persons in the Holo-
caust. )

Wiesenthal reported that as far back
as 1963, he had learned of contacts be-
tween Dr. Mengele in South America
and Hans Sedimeier, manager of the
Mengele family factory in Gunzburg,
West Germany. Wiesenthal passed
this information to the prosecutor’s
office in Frankfurt, but nothing came
of it. Wiesenthal remarked to the
Times in frustration, “When the pros-
ecutor is not observing Sedimeier, it's
not my guilt.”

Mr. President, the failure of govern-
ments around the world to help the
Nazi hunters’ efforts has been ex-
tremely frustrating.

‘A spokesman for the West German
Embassy could not answer a reporter’s
question of why the authorities had
not searched the Sedlmeier house or
monitored the mail of the Mengele
family in Germany. The Israelis, it
turns out, came closest to capturing
Mengele, barely missing him when
they caputred Adolf Eichmann in
Buenos Aires in 1960.

The failure of a united world effort
to bring Nazi war criminals to justice
highlights the need for an internation-
al legal agreement committed to en-
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forcing justice against those perpetrat
ing crimes of genocide.

The addition of the United States to
the list ¢f nations ratifying the Ge:,
cide Convention would greatly en-
hance the ability of the world commu-
nity to battle those guilty of genocidal
crimes.

RECOGNITION OF SENAT
MOYNIHAN

The ACTING PRESIDEY,
pore. Under the previou
Senator from New York {
HAN] is recognized for n
minutes.
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guished Presiding Offic
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TERRORISM Aux
INTERNATIONAL L

Mr. MOYNIHAN. Mr. Prec.
should like to speak this modd¢nt. I
some length, asking the indulged® at
the Senate in that regard, to the g f
tion of terrorism and internationi.-

‘law—a subject which has been ad-

dressed by the President this week and
which. in the aftermath of the hijack-
ing ¢f the American TWA plans and
the murder of an American naval diver
in the course of that hijacking, is one
of increasing attention at very specific
operational levels in the Department
of State and the Department of Jus-
tice. :

. That the issue of terrorism should
raise question of international law
seems obvious. Yet, in the way it
emerges this week in our city, it seems
to me once more to illustrate the diffi-
culties which our Nation and our Gov-
ernment in particular—and not just
this administration, but our Govern-
ment—continues to have with the
question of adherence to international
legal standards as a principle of Amer-
ican policy.

International law as & foundation of
U.S. foreign policies is to be associated
with the history of American involve-
ment in the world. Just a few days
ago, we marked the 75th anniversary
of the occasion on which Secretary of
State Knox proposed, for example,
that the United States lead the world
in committing omrselves to the arbitra-
tion of disputes that might arise in
international arenas as a way to avoid
violence and the general establish-
ment of a regime of litigation and ad-
judication, in place of an international
order in which disputes be settled only
through resort to force.

In the course of the late seventies, I
had occasion to offer comments on
what seemed to me then to be a re-
treat from an earlier understanding on
our Nation's part that international
law, embodied in part in internationa!l
conventions, would be central to our
view of state conduct in world affairs.
Where aonce we thought international
law would gulde us fn these matters,
we seemed to have embarked on a re-
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treat from that econviction—a retreat
which 1 would say was not scoompa-
ni~d by any very consistent realization
th+: we were in fact changing our
minds. That is. we have abandoned
international law not because we de-
vised a better guide to ‘how nations
should conduct themselves in . the
urld. but apparently because we have
-ntten that we ever did delieve in

AW . .

1 would ask the simple guestion: Iif
we no longer believe what we clearly
once did eve, then what do we be-
lieve?

The occasioln arose in & vuy specific
setting in 1978 when our Embassy and
two consulates were seized in Iran, and
the U.S. Government took all manner
of measures->many sensible, good, and
internaily defensible and certainly -

ber 1979, and spoke
and I understand that it
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| a8, in his words, “outinw
ing  »efuse to ablide
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our response to terrorism and our
claim on other nations to join in that
response, a claim which would be
made not necessarily to side with the
United States, shall we say, on any
particular issue but, rather, to side
with international standards of law.
The point is that this latter is much
more readily managed by some govern-
ments than simply taking a side with
the United States or a particular
nation. In December 1983, I asked:

1s it possible that in-a world where inter-
nationa)] law is increasingly thought to be ir-
relevant, or at least is so treated by those
who conduct U.8. foreign policy, terrorism
will flourish?

Could it be that the inattentiveness of the
West, and of the United States in particular,
to considerations of law has contributed
an international climate that aliows
states to belfeve that we will not hold
accountable to standards of civilised and
peaceable behavior sach as might be em-
bodied in atradition of international law?

On March 23, 1984, the New York
Times in an editorial reiterated this
question, and responded:

The honest answer is, yes, it condd.

That brings me to the President's
address early this week, on July 8,
1985, to the American Bar Associa-
tion’s annual meeting here in Wash-
ington. The President gave a fine ad-
dress, one with which 1 w&:d certain-

Sﬁs

fight against international
He speclﬂedﬁvedﬂgb

Jomg sinos 4
‘He recalled that the em¥
ance of the United States
tional affsirs, save in fn
tions in the British and
in the 1790’s, the first’
United States can be said
taken in foreign affaire, was
suppress piracy In» .
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President Reagan u‘ked t.hat this be
done—

P oo of us in the community of ¢ i c’
naions. We must act against the crinin
menace of terrorism with the full weight or
the law—both domestic shd Internationsl.
We will act to indict, apprehend, and pros-
escute those who commit the kind of atroc-
fties the world has witnessed in recent
weeks.

He said that, and he was right to do
it, and he was right to declare adher-
ence {0 & standard thst, once raised,
ether nations in the world can equally
repair to-—the standard of law.

In this vein, it was reported that the
officials of the Departmment of State
and the Justice Department are now
preparing the legal groundwork for
apprehending and prosecuting those
individuals who are thought to be re-
sponsible for having hijacked TWA -
flight 847. :

Two Federal statutes are involved
here: The Antihijacking Act of 1974

vessel, U.8. lavw is applicable.

However, more important, there are
tresties ‘invoived, Imtermational con-
ventions drawn up for the purpose of
establishing global standards of na-
tional conduct—standards which

terrorism, as the President .fe-

yribed the five outlaw states im Ms

this matter—and * " Another is the 1970 Hague conven-
Marine Corps hymn ton ob “Supression of Unlawful Bei-
“to the gure of Aircraft,” which obligates all

signatory states, without exception,
- ejther to prosecute or to extradite ter-
" orists to the requesting states.

-for international cooperation’

never goes away.

The President said of that thme;:

some 180 years ago, about the interan-
tional response, “We acted t.ogeth&h
rid the seas of piracy at the faii i e
the last century,” and he" i

to combat terrorists and thelr filts
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India, and establishes a basis for sx-
tradition between the contracting par-

‘The 1971 Montreal convention iln
Mression of Uniawful - JMts
ainst the Safety of Civil A-, "
. directed more specifically ’

ptage, such as may have occurned
events with Air

480 the administration proceeds Ill
, and as we wish it would, s§-

‘ gsenling to nations to abide by stand-
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drds they have established voluntarily
and collectively, in a tradition that
BOes back centuries. As in the matter
of combatting piracy. these standard-
are based on respect for law.

The Supreme Court, itself, has said.
in Pacquette Habana, handed down in
1900, that “international law is part of
of our law * * *~

Mr. President, it is in that context
that T unhappily take note of a seer-
ing wholly contradictory or opposed
tendency in American palicy which
was also exhibited this week, on the
very day the President delivered his
address to the ABA—a fine and appro-
priate address, as I have said. At the
time of the President's address, in
which he appealed to the standards of
international law and asked the world
to repair to that standard, officials of
- the Department of State were asking
the ABA not to.consider a resolution
urging American attachment to those
very standards.

Mr. Stuart Taylor, in the New York
Times, reported that Reagan adminis-
tration officials had in recent days
persuaded the American Bar Associa-
tion to remove from its agenda three
resolutions regarding foreign affairs.
One such resolved:

That the American Bar Association reiter-
ates its longstanding support for the U.S.
participation in the International Court of
Justice and stronlgy urges that the United
Btates take steps to.strengthen and not di-
minish its aoceptance of the jurisdiction of
the International Court of Justice.

This resolution, which had been pro-
posed to the house of delegates of the
ABA jointly by their standing commit-
tee on world order rnder law and the

on today at the anhn meeting, along
with one regarding the manner in
which visas are granted to foreign visi-
tors to the United Btates, and another
urging the United States to negotiate
a treaty with the U.S.S.R. regarding
the first use of nuclear weapons.

The first resolution addressed the
announcement by the U.S. Govern-
ment on January 18 that it would not
‘~participate further i a pri g at
the World Court that had been
brought by Nicaragusa against the
United States.

The American Society of Interna-

tional Law had .earlier expressed fts
concern about this matter in a 1984
bolitical resolution, only the second
such in its almost century long histo-
ry, which deplored the American ef-
forts to withdraw from the Jurisdic-
tion of the court in clear violation of
the terms set down on this floor—on
this floor—when we accepted the Juris-
diction in 1946. g

Indeed. it was the president of the
American Bar Association, Mr. John
C. Shepherd, who said on January 28
that he was

Troubled by the decision to withdraw our
participation in the dispute with Nicaragua
before the International Court .of
Justice. . . . One of the major goals of the
American Bar Association is to advance the
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rule of law in the world. Since 1647, the
ABA has consistently advocated referral of
all international legal questions or disputes
vhich cannot be settied by direct negotia-
tion: o the International Court of Justice
or to arbitral tribunals to assure third-party
determination.

Nevertheless, a decision to withdraw
the resolution from consideration at
this week’s meeting was taken at the
reguest of the administration, and
after, apparently, a briefing of bar as-
sociation officials with the State De-
partment and the National Security
accounts tribunal.

1 must say, Mr. President, that I was
surprised by this and disappointed
that the bar association would agree
not to consider a proposed resolution
urging the United States to participate
in the principal forum for the consid-
eration of international—at the very
time the President is insisting that
international law be upheld. and en-
forced and pursued!

For international law does not
simply bind us. It authorizes us to act
in defense of our interests: Adherence
to law is not a form of renounciation
of force. It is a form of the legalizing
of force, where force is necessary to
uphold the law. '

The idea that we could at one and
the same time ask that international
law be upheld and persusde the bar
association not o paiy. a. pesclution
asking that we ahide by our own com-
mitments to the gourt js a gontradic-

tion this administration will have to
addressa.ndr:olve.
m"’.,ﬂﬂ,%{‘ :

the court would be, I quele the New
York Times: . e

" The ARA was told that %0 express support
for the institution ef the Warld Court is in
effect to endorse Nicaragua's allegations
against the United States.

Mr. President, .that is a statement
Which 1 mi o know was in fact

that it

Of course it does not. matters are
80 clearly distinguished. It is indeed a
first principle of the barthat all plain-
tiffs, all defendants, are entitled to de-
fense and attorneys; officers of the
Court will defend them and their de-
fense in no way involves their personal
-commitment o or enpeurrence with a
Propostiion advopuiell: by .4ane of -the
parties to the puye, er ideologl-
cal, political, or otherwise, Their com-
mitment is to the law and process of
the law -and the authority of the
Court.

But that is exactly what the Depart-

‘ment-of State said to the bar associa-

tion, that i, that the ABA should not

reaffirm 8o basic a principle.
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present case in the World Court, we
somehow "$eemt 0 dresd meeting the
Nicaraguans in couyt. I would have
thought we would hiave much to talk
::gu:iln :?“trlt:e'hm it eoneems'them

. AVIOr | mm pEIm
- Monday “labeled 43
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-the great divisions that have
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Mr. President, I am disappointed at
this. I recognize there are difficulties
with the present Court. I recogniz(, on
the other hand, that there has
emerged a practice of creating special
chambers as possible ways around
some of those difficulties.

It happens not long ago I addresse
& meeting of the bar association
this very matter, and I will ask
mignt include that address i
marks here today.

It was, I thought, well

the group of thought and con-
cerned members of th¢l B28Sociation,
the American Bar Assocation Confer.
ence on Restoring Bipfrtisanship jp

Foreign Affairs.

Mr. President, I wish
the thought that Ameri
come together in these

ent. We who helped suppress
the Mediterranean in the age df the

sail two centuries ago are just as &on-

cerned with piracy in the Mediterrans. _
an in the age of the jumbo jet. We
have a tradition of abiding by law and
of helping to enforce the law, and it
applies to us as well as to others, and
we do not fear that.

regime. What s 4n

is a regime that violates {13} obal
law. o ““;. . sy :
If we believe it to be Eﬁtﬁv
regime why are we not willing to go to
court and say why and glve faets, num-
bers and dates. What has ocome over:
us? Have we no attorneys who can-fape
the Nicaraguans at The. e Nl

The President was ot wrong 19 .de~
scribe the Nicaragians as an gutlsw
nation. Their involvement in theinter-:
nal affairs of El Salvador was (Aagramt -
and wrong. And 3 -yesrs running 1’
came to the floor of this Senate a3 vioe
chairman of the Senate Select Com-
mittee on Intelligence and proposed
the authorization of funds to support
activities against the Nicaraguan Gov- . :
ernment—on the grounds stated here A

N

at this desk in this Senate—that the
Nicaraguan Government was in fia- !

grant violation of international Jaw.: -
And on that basis these funds_ s
unanimously adopted and provided, . $:
years running. v
It was law that was the basis of our
action then, and law should be the~
basis of our action now. Had #t 0 DIk
ued to be, there would not haw

the Senate and Congress itséif:
the administration. BRRRE
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Mr. President, thiz o not a smal]

subject. We are frittering away a two-
century-old tradition. The President
spoke well abovs it on Me: - - 1 oould
wish that his own a<nuuistration
would have acted in the spirit in which
he spoke. 1 hope this may yet be the
case.
The world did not stop on Monday
uesday, and I hope that the con-
radichions in our behavior and in our
policies Wil be better understood—at
least to the degree that the current in-
consistencies Amit our possibilities and
impede any pprogress we make in the
matter of dealing with terrorism.

Mr. President, I have a number of
texts with regpect to the remarks I
have made which I ask unanimous
consent to have printed in the RECORD.

There being no objection, the re-
marks wereordered to be printed in
the RECORW. as follows:

[From the New York Times, July 9. 1985]
EXCERPTS FROM PRESIDENT REAGAN'S ADDRESS

WaswINGTON, July 8—Following are ex-
cerpxs from President Reagan's address
today to the American Bar Association, as
Qistributed by the White House:

My purpose today goes even beyond our
concern over the recent outrages in Beirut,
El Salvador—or the Air-India tragedy, the
Narita bombing or the Jordanian Airlines
hijacking. We must look beyond these
events because I feel it is vital not to allow
them, as terrible as they are, to obscure an
even larger and darker terrorist menace.

There ia a temptation to see the terrorist
act as simply as erratic work of a small
group of fanatics. We make this mistake at
great peril; for the attacks on America, her
citizens, her allies and other democratic na-
tions in recent years do form a pattern of
terrorism that has strategic implications
and political goals. And only by moving our
focus from the tactical to the strategic per-
spective, only by identifying the pattern of
terror and those behind it, can we hope to
put into force a strategy to deal with it.

L * [ ] L ] L]

I submit to you that the growth in terror-
ism in recent years results from the increas-
ing involvement of these states in terrorism
in every region of the world. This is terror-
ism that is part of a pattern—the work of a
confederation of terrorist states.

Most of the terrorists who are kidnapping
and murdering. American citizens and at-
tacking American installations are being
trained, financed and directly or indirectly
controlied by a core group of radical and to-
talitarian governments, a new, international
version of Murder Inc.—and all of these
states are united by one simple. criminal
phenomenon—their fanatical hatred of the
United States, our people, our way of life,
our international stature.

And the strategic purpose behind the ter.
rorism sponsored by these outlaw states is
clear: to disorient the United States. to dis-
rupt or alter our foreign policy, to sow dis-
cord between ourselves and our allies, to
frighten friendly third world nations work-
ing with us for peaceful settlements of re-
gional conflicts and, finally, to remove
American influence from those areas of the
world where we are working to bring stable
and democratic government.

In short. to cause us to retreat. retrench,
to become “Fortress America.” Ye:. thoir
real goal is to expel America from the
world.

That is the real reason these terrorist na-
tions are arming, trairing, .and supporting

+~ JNGRESSIONAL RECORD — SENA. E

attacks against this nation. And tha! is why
we can be clear on one point: these terrorist
states are now engaged in acts of war
against the Gouv g a7 people of the
United States. And unc-T internationsa law,
any state which is the victim of acts of war
has the right to defend itself.

The American people are not—I repeat,
not—going to tolerate intimidation, terror
and outright acts of war against this nation
and its people. And we are especially not
going to tolerate these attacks from outlaw
states run by the strangest collection of mis-
fits, Looney Tunes and squalid criminals
since the advent of the Third Reich.

Now much needs to be done by all of us in
the community of civilized nations. We
must act against the criminal menace of ter-
rorism with the full weight of the law—both
domestic and international. We will act to
indict, apprehend and prosecute those who
commit the kind of artocities the world has
witnessed in recent weeks.

We can act together as free peoples who
wish not to see our citizens kidnapped. or
shot, or blown out of the skies—just as we
acted together to rid the seas of piracy at
the turn of the last century.” There can be
no place on Earth left where it is safe for
these monsters to rest, or train, or practice
their cruel and deadly skills. We must act
together, or unilaterally if necessary. to
ensure that terrorists have no sanctuary—
anywhere. .

et

{From the New York Times, July 8, 19851

LAWYERS FOR U.S. LAY PLANS POR HUNTING
BEIRUT HIJACKERS

(By Stuart Taylor, Jr.)

"WASHINGTON, July 8—Justice and State
Department lawyers are preparing the legal
groundwork for criminally and
seeking extradition of the two hijackers
who killed an American hostage in Beirut,
Lebanon, last month, Administration
sources said today.

Officials refused to comment on their
plans, and it was not clear today whether a
definite decision had been made to bring
criminal charges or to offer a reward for in-
formation leading to the arrest of the hi-
Jackers and any accomplices.

Asked whether criminal charges were
being prepared against the hijackers, Terry
H. Eastland, a Justice Department spokes-
man, said today, “No, that's one of the
things down the road, but we don't have
anything in gight in the near future.”

Other officials pointed out that the Gov-
ernment could keep secret any criminal
charges and moves to apprehend the hijack-
ers lest the publicity prompt them to flee
Beirut, where they were last seen, or go into
hiding.

President Reagan said today that “we will
act to indict, apprehend, and prosecute
those who commit the kind of atrocities the
world has witnessed in recent weeks.” He
did not suggest a timetable or name any spe-
cific cases in which indictments should be
brought.

Administration lawyers have said the most
likely course would be to bring crimina!
charges against the hijackers and accom-
plices as a basis for asking Lebanon to ex-
tradite them, as provided in an antihijack-
ing convention.

A State Department spokesman said last
week that unspecified actions could be car-
ried vut if Lebanon was unable or unwilling
to comply with an extradition request.

Secretary of State Gorge P. Bhultz said
last week that the F.B.I. has ldentified the
two hijackers, and law enforcement officials
confrimed that today. 8ome State Depart-
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ment officials exXpressid skepir ot wiwal
whether the Government knows ti v i1
tities.
Government Jowyver, have 1.
ing among other things, i i N
tions of possible actions inciudi; /.. o, g

reward and sending agents to Beir ot oo
the hijackers.

A grand jury indictment would b: o1 v v
in which charges could be brou: - Ay
arrest warrant issued by a Federz® tudes or
meagistrate could also serve as tiv: b o o
an extradition request, legal experis sird
Grand jury indictments. arrest warrants
and extradition requests could alli be proc-
essed secretly, they noted.

The hijackers could be charged undir &
1974 Federal law that makes hijacking s
Federa! crime. The law provides t}ic g z:F
penalty or life imprisonment for hija-ie¢re
who kill a hostage, and authorizes Fedura)
prosecution of crimes including murder. rob-
bery and theft that are committed on hi
jacked American aircraft overseas.

A new law enacted last year alsn provides
a8 maximum penalty of life imprisonment
for taking Americans hostage anywhere in
the world.

{From the New York Times, July . 1985;

BAR ASSOCIATION DROPS 38 PROPOSALS URGING
U.S. FOREIGN PoLICY MOVES

WASHINGTON, July 7—Three resolutions
pending before the American Bar Assucia.
tion's House of Delegates concerning Are:,
can foreign policy have been removed from
the agenda.

The deleted motions urged the Govern-
ment to reduce restrictions on visas for for-
eign citizens and on travel abroad by United
States citizens, to express support for the
International Court of Justice, and to begin
negotiations with the Soviet Union aimed at
& treaty to prohibit first use of nuclear
weapons.

The resolutions would have been voted
upon this week at the bar association's
annual meeting. The decision to withdraw
them came a few days after officials of the
State Department and the National Securi-
ty Council held & private briefing for the as-
sociation’s Board of Governors, primarily
devoted to the problem of international ter-
rorism. At that meeting or shortly after-
ward, Government officials reiterated oppo-
siton to each of the proposed resolutions.

ADMINISTRATION PRESSURE DENIED

But sponsors of the resolutions said they
were dropped for tactical reasons, not be-
cause of any direct pressure from the
Reagan Administration.

On Saturday. the association's section on
individual rights and responsibilities with-
drew its motion urging Congress to reduce
the Government's power 4o deny visas to
foreign nationels solely on the basis of their
political beliefs or associations, and to ease
passport regulations for Americans.

The State Department has opposed
changes in the visa law, contending that any
change in the law would hamper efforts to
keep out terrorists.

Philip A. Lacovarsa of the individual rights
section called such fears *“unjustifed’ but
said they helped persuade the group to post-
pone consideration of the proposal until the
bar association's next meeting, in February
1936.

"The invocation at the meeting of the ter-
rorist specter oniv two weeks after the
Beirut hijacking mzde this the kind of issue
we didn't think should come before the
House of Delegates,” Mr. Lacovara said.

The individual rights section was cospon-
Sor or a proposazl calling on the United
States to reiterate jte “long-standing sup-
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port” for the International Court of Justice
and to take steps to “strengthen and not di-
minict Arerican acceptance of its jurisdic-
tion.

Earlier this year, President Reagan an-
nounced that the United States would no
longer participate in proceedings brought
against it at the World Court by the Gov-
ernment of Nicaragua . .. the State De-
partment’'s lawyer, told the gathering that
for the bar zssociation to express its support
for the Court would be read as implicit en-
dorsement of Nicaragua's case, which
charges that the American mining of Nicar-
agua’'s water violated international law.

The bar group has supported the World
Court since jt's establishment in 1946, and
sponsors of the resolution said it was with-
drawn because it was viewed as redundant.

A third resolution urging the United
States and the Soviet Union to begin negoti-
ations aimed at a treaty prohibiting the
first use of nuclear weapons was withdrawn,
its sponsors said, because they felt it was
unlikely to pass. . . .

AMERICAN BAR ASSOCIATION—STANDING COM-
MITTEE ON WORLD ORDER UNDER LAW AND
Section oF INDIVIDUAL RIGHTS AND RE-
SPONSIBILITIES—REPORT TO THE HoUsk or
DELEGATES

RECOMMENDATION

Be it resolved, that the American Bar As-
sociation reiterates its long-standing sup-
port for the United States’ participation in
the International Court of -Justice and
strongly urges that the United States take
steps to strengthen and not diminish s ac-
ceptance of the jurisdiction of the Interna-
tional Court of Justice.

REPORT

On January 18, 1985 the United States
Department of State tssued a statement an-
nouncing a decision by the President not to
participate in further proceedings in the
case brought by Nicaragua in the Interna-
tional Court of Justice.’ The accompanying
Announcement noted that “Last November
28, the Court determined that it has juris-
diction over Nicaragua's claims and will now
proceed to a full hearing. We believe this
decision was clearly erroneous”. In the
forma! notification to the Court-of the U.S.
withdrawa! transmitted by telegram on the
same day.® the Legal Adviser of the Depart-
ment referred to the United States’ careful
consideration of the Court’s judgment ‘‘on
the questions of the jurisdiction of the
Court to entertain the dispute and of the
admissibility of Nicaragua’s application”
and stated that:

“On the basis of that examinatiom, the
Uaited States is constrained to conclade
that the judgment of the Court was clearly
and maniiestly.erroneous as to both fact
and law. The United States remains firmly
of the view, for the reasons given in its writ-
ten and oral pleadings, that the Court is
without jurisdiction to entertain the dis-
pute. and that the Nicaraguan application
of 9 April 1984 is insdmissible. Accordingly,
it is my duty to inform you that the United
States intends not to participate in any fur-
ther proceedings in connection with this
case, and reserves its rights in respect of any
dedsion by the Court regarding Nicaragua's

The Department Statement indicates that
the reason for the decision to withdraw
from the case was the Administration’s con-
viction that the Court's decision, “a marked

t January 18, 1985 Dept. of State File No. P8BS
0009-2151. reproduced :n 79 Am. Jnl. Int’l L., No. 2,
April 1985 pp 438.

*id., at 435
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departure from its past, cautious approach
to jurisdictior:g) questions”, and the unusua!)
haste wi! wiath it was reached, shoved
that “the Court is determined to find in
favor of Nicaragua” on the merits.

Further, as a result of these develop-
ments, the statement declared, the United
States found itself compelled to clarify its
acceptance of the Court's compulsory juris-
diction “in order to make explicit . . . that
cases of this nature * are not proper for sd-
judication by the Court”. While the precise
result of this “clarification” is not yet deter-
mined, ft is clear that a major change in the
United States’ acceptance of the compulsory
jurisdiction of the Court is contemplated.*
The statement implies that a reservation ex-
cepting cases involving ongoing armed hos-
tilities may be one of the changes under
review; others may include removal of the 6-
months notice for termination requirement
in the Declaration.

In addition to the effect on United States
actions in relation to this particular case.
the statement also expressed concern about
the long-term implications for the Court
itself of the Court’s decision. The statement
deplored what it described as the increasing
politicization of international organizations
against the interests of the Western democ-
racies in the last decade, and expressed the
hope that these trends would not affect the
Court, “because a politicized Court would
mean the end of the Court: as a serious, re-
spected institution. Such a result would do
grievous harm to the rule of law".

The statement concluded:

“We will continue to support the Interna-
tional Court of Justice where it acts within
its competence—as, for example, where spe-

*The United States argued that this case involved

ticle 24 of the Charter conferred primary. not ex-
clusive, responsibility on the Councll for the main-
tenance of international peace and security.

“The United States’ Declaration of August 26,
1948 accepting the compulsory jurisdiction of the
Court is as follows:

I, Harry 8. Truman President of the United
Btates of America, declare on behalf of the United
States of America, under Article 36, paragraph 2, of
the Statute of the International Court of Justice,
and in accordance with the Resolution of 2 August
1946 of the Senate of the United States of America
(tbwothirds of the Senators present concwrring
therein), that the United States of America recog-
nises as compuisory ipso fecto and without mechl
agreement, in relation to any other State accepting
the same the jurisdiction of the Interna-

obligation,
tional Court of Justice in all legal disputes hereal-  pouge of Delagales

ter arising concerning—

{8) the imterpretation of a treaty:

(b) any question of international law’;

£c) the existence of any tact which. if established,
would sonstitute a breach of an international obli-
sation;

(d) the nature or extent of the reparation te be
made for the breach of an international obligation;

Provided, that this declaration shall! not apply
to—

(a) disputes the solution of which the parties
shall entrust to other tribunals by virlue of agree-

“tiwded In the future; or .
{b) @kputes with regard to matters which are es-

sentislly within the domestic jurisdiction of the
United Btates of America as determined by the
United States of America: or
{c) disputes arising under & multiiateral treaty,
undess (1) all partiss to the treaty afiected by the
are also parties to the case before the
Court, or (2) the United States of America specially
agress te jurladiction; and
Provided further, that this deciaration shall
remain in force for a period of fiie vears and there-
affter untf! the expiration of six months :\fwr notice
may be given to terminate this g}
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cific disputes are brought beforc it by spe-
cial agreements of the partiec (eiting the
recert U8 Canade Golr of Mo noainne
boundary case.l Nonetheless, pecaus of our
commitment to the rule of lav.. we must de-
clare our firm conviction that the course on
which the Court may now be embarked
could do enormous harm to it as an institu-
tion and to the cause of international law.”
It is the contention of the sponsors of t
resolution that the decisior 1¢ withira
from the case in itself does great karm
the Court, to the principle of ink:rnational
adjudication and peaceful setyement of dis-
putes, and to the rule of lay gng adversely
affects the international Stmdmg and repu-
tation of the United States g5 g long-stand-
ing supporter of the Cou-t and of these
principles. As pointed out py g prominent
international legal scholars with this deci-
sion “the U.5. Government {yrned its back
not only on the Internationy; Court of Jus-
tice but on 40 years of leaqe,smp in the
cause of world peace through 1aw . Another
international lawyer of distinction, while ex-
pressing his opinion that the Stqte Depart-
ment “was given strong provocation for its
unprecedented action” by the Coulvt's “pre-
posterous™ reasoning in finding that ™Wjcara-
gus had accepted its compulsory ju i
tion, notes that “(Nlevertheless, this act

is fraught with possibilities for undermining\ ‘»

the authority of the Court and the progres-
sive unraveling of the commitment to inter-
national adjudication.” ®

‘These concerns were eloguently stated by
ABA President John C. Shepherd on Janu-
ary 38, 198S:

“I am troubled by the decision to with-
draw our participation in the dispute with
Nicaragua before the International Court of
Justice and by what the decision might
mean for the future of the Court. One of
the major goals of the American Bar Asso-
ciation is to advance the rule of hhw In the
world. Since 1947 the ABA has consistently
advocated referral of all international legal
questions or disputes which cannot be set-
tled by direct negotiations to the Interna-
tional Court of Justice or to arbitral tribu-
nals to assure third party determination.”

The sponsors of this resolution recom-
mend that the American Bar Association re-
fterate its long-standing support for the
United States’ participation in the Interna-
tional Court of Justice and strongly urge
that the United States take steps to

and not diminish its acceptance

unanimously passed a

reselution wrging the President and the

to take action “at the earliest practi-
cable time” t0 accept the compulsory juris-
diction of the Court. In 1947, reaffirmed in
1980 and 1073, the House passed a resolu-
tion urging elimination of the Connally res-
ervation to the U.S. Declaration of accept-
ance of the compulsory jurisdiction (the res-

E

-ervation excepts from the jurisdiction of the

Comrt smatters within the domestic jurisdic-

tion of the Ppited States as determined by
" the United States), on the grounds that it

undermines the United States’ adherence to
the Court's jurisdiction In February 16&0
the House adopted a resclution express:np
the ABA’'s full suppcri for the Unuied
States’ claim in the Iranizn Hostage: cas-,
and for the ICJ decision ordering the i+

$Thomas M. Franck. Editcrial Comment 7¢ Ar.
Jnl Int1 L. (2, Aprii i885, ¢ 27t
*Monroe Leigh. Commenta-t o

Judicar T

" slona, B, p. #42 8t 446
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lease of the hosiages. In Fenrup—v 1982 the
House adopted & resoluior 11 1301 of [
panding the advisory jurisdiction of the
Court by allowing national courts to refer
international law cuestions *n the Court for
&N advisory opitin A e MNaren
1884, then President Wailuce Rilev wrote to
the presidents of the bar associations of 33
countries which have accepted the compul-
sory jurisdiction of the ICJ urging similar
action in supporting the Court's advisory ju-
risdiction.

Moreover, in August 1983 the Association
adopted Goal VIII, committing the ABA to
action to advance the rule of law in the
world, and to provide leadership for the de-
velopment of the rule of law in dispute
avoidance and the resolution of conflict be-
tween nations.

President Shepherd's statement of Janu-
ary 28, 1985 is a further unequivocal ex-
pression of the Association's support for the
Court and international adjudication. It is
therefore particularly appropriate and im-
portant that the Association reiterate its
support for the United States’ participation
in the Court at this time.

It is of particular importance that the
United States not allow its perception of the
Court's bias in favor of Nicaragua ? tc impel
a hasty and ill-conceived radical restructur-
ing of its acceptance of the compulsory ju-
risdiction of the Court, which may be
against the nation’s long term interest. Cer-
tain changes in the Declaration have strong
arguments in their favor: the six-months
notice of termination provision, for exam-
ble, can put the United States at an unfair
disadvantage viz-a-wiz another state whose
declaration contains no notice period. Nev-
ertheless, the United States has firmly sup-
ported the International Court of Justice
since its establishment, and was among the
first States to declare its acceptance of the
compulsory jurisdiction of the Court, in
1946. Most recently, the U:S. submitted its
maritime boundary dispute with Canada in
the Gulf of Maine area to a panel of the
Court by special agreement and the matter
was successfully resolved. Even more signifi-
cantly, the Court overwhelmingly supported
the United States casé against Iran in the
Hostages Case of 1980 (the only exception
being the Soviet judge) and ordered the re-
lease of the hostages asd reparations; the
U.S.-Iran Claims Tribunal was established
8s a result. The latter case is particularly in-
teresting because Iran attempted to deny
the jurisdiction of the Court on the grounds
that the dispute was but one aspect of the
whole complex of socisl, economic, cultural
and political relations “between the two
countries over 25 years and could not be ad-
judicated independently from them. The
Court dismissed this argument, noting that
there was no reason why, “because a legal
dispute submitted to the Court is only one
aspect of a political dispute, the Court
should decline to resolve for the parties the
legal questions at issue between them.”

One of the options being discussed is con-
fining United States .participation in the
Court to cases submitted by special agree-
ment only: in other words, withdrawing
from acceptance of the Court’s compulsory
Jurisdiction. Such a course would be a seri-
ous retrograde step, undermining the princi-
ple of international adjudication as well as
the authority of the Court. A comment
made by the Senate Moreign Relations Com-
mittee in its 1946 Report on the Declaration
accepting the compulsory jurisdiction of the
Court is of continuing, and even more com-
pelling, relevance today:

——————e

* See State Department statement at p.2, supra.
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“The ultimate purpose ol the rec Do, is
to lead to general woriowide accs ¢ of
the jurisdiction of the Internationa! Ccurt
of Justice in legal cases. The sccomp:ish-
ment of this result woull [N
S iU PikCe InLrnationa: .
Irral bases. in contrast to the pies- .. =
tion, in which states may be theur ¢vi suure
of the law.”

Rather than diminishing its accepian-¢ of
the jurisdiction of the Court by parinicipat-
ing only by special agreement. it is suggest-
e2 that the United States could incr.;
support of the Court whiie making tr 4
justments to its Declaration as are cons:d
ered reasonable and necessary 8t the
present time. For example, manjy treaties to
which the United States is a party contzin
provisions for the referral of disputes aris-
ing from the treaty to the ICJ for resolu.
tion. The United States could increass the
Court’s jurisdiction by ensuring that existi-
Ing treaties’ provisions are adhered to. and
including similar provisions in future inter-
national agreements.

The argument is made that one of the
original purposes of the United States' ac-
ceptance of the compulsory jurisdiction was
to “set & good example’” to other States. and
that purpose has evidently failed since the
United States is one of on!y 44 of the 159
United Nations member States to have ac-
cepted the compulsory jurisdiction at all,
and most acceptances are hedged with reser-
vations. However, as pointed out by Mr.
Franck, )

“The United States does no! adhere to the
Court primarily to ‘set a good examni<', but,
rather, because, as a richly endowed bu: not
ominpotent member of the internstional
community, it tends—as a matter both of
principle and of self-interest—to conduct
itself in accordance with those neutral re-
ciprocal principles to which it has voluntari-
ly committed itself. When others fail to live
up to those commitments, it is useful to be
able to demonstrate this, credibly, in open

court.”, *

Respectfully submitted,

RoBEr?T F. DRINAR, .
Chairperson, Standing Committee
on World Order Under Law.
J. DAvVID ELLWANGER,
Chairperson, Section of Individual
Rights and Responsibilities.

1

THE ROLE OF INTERNATIONAL LAW IN RESTOR-
ING BIPARTISANSHIP IXK FOREIGR AFFAIRS

(An Address by Senator Daniel Patrick
Moynihan) . :

I propose the thezis that adherence to the
idea of international law as the foundation
of foreign policy was in turn the basis for bi-
partisanship in foreign policy.

The idea is simple enough, and I think
there is at least a reasonable match with ex-
perience. When policies, especially those re-
quiring the use of force, are seen to be based
on rights and responsibilities under interna-
tional law, an opposing party can support
the policy without necessarily supporting its
proponents. This is the first principle of
civil order, and the international analogy is
valid, or so it appears to me.

From the late 1970's I have been suggest-
ing that the erosion of our commitment to
international law, at times even our aware-
ness of it, was making foreign policy ever
more problematic, even erratic. I believe we
can see this today with respect to Central
America.

Lest what I say appear partisan itself, may
I repeat that this is an impression that
formed some time ago, during the previous

* See note §. supra.
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administration, and has only streng:h:enc¢
with time.

The bipartisanship we recall with nostal-
gia, and whose disappearance we seeminys v
rogret, emerged from the debris of Voo
War II, an extension of wartime arri.;-
ments. More precisely, bipartisanship was
the result of a judgment made—by Presj
dent Roosevelt—that the failure of Presi-
dent Wilson to pursue such arrangemer:is
after World War I had been calamitous.
Failure to pursue bipartisanship at home
had made it impossible to arrange inicr::-
tional order abroad.

In 1819 Woodrow Wilson, a Democrat. had
brought a package of treaties back to Wash-
ington, where they were submitted to a Re-
publican-controlled Senate. The Senate sa'd
no. Wilson was so convinced that his Leag e
of Nations scheme was the correct one. (u::d
that only lack of awareness among (i~
people and mean-spiritedness in the Cap:!.:
caused the Senate to balk) that he wer.® ;
rectly to the people, travelling the couniry
by rail until the effort brought him to pi:vs
ical collapse. And to no avail. .

The United States thereupon entered 1i+:
postwar world quite outside the tnstitutio::s
we ourselves had helped to contrive in order
to preserve principles of international law —
the violation of which (by the Cenir:l
Powers) had been the grounds on which we
had entered that war in the first place.

Twenty-five years later, in the aftermath
of a second war which many thought had
been brought about by the earlier failure nf
the U.8. to join tn the management of the
international order, Franklin D. Rocsevi It
(who had been in Wilson's subcabinet. as

sions for great powers; an international
court; specialized agencies (for health,
labor, education ...). Like Wilson, what
FDR envisioned, and what many of us who
came of age at the end of the war expected,
was the emergence of a world resembling
nothing so much as the United States en-
ed.

larg:

But he did one wholly different thing:
Roosevelt saw to it that Republican legisia-
tors were involved in the planning and nego-
tiation, and that the U.N. Charter was pre-
sented to the Senate as a bipartisan expres-
sion of an American commitment to the rule
of law in international affairs.

sweéep, with aystems in place for the orderly
conduct of world trade and finance, and for
democratisation (which in those days meant
decolonialization). The use of force would
assume a collective aspect. And all these ar-
rangements would dertve their authoriry
from a great ¢harter that began: “We, the
Peoples of the United Nations . . .”

Our own Constitution, of course, begins,
““We the people of the United States . . .”

The Charter was not the only document
on which world order would rest. It was a
statement of -contractual law—voluntarily
entered into by those countries that desired
so to do—derived from a larger common law:
international law. (The parallels with the
American system recur.) The connection be-
tween law and organization is demonstrated
by the cover of the standard edition of the
Charter distributed by the Office of Public
Information of the U.N. The document is
titled: “Charter of the United Nations and
Statute of the International Court of Jus-
tice.” They are two parts of one system.

The era that followed—when we believed
80 ardently in the utility of international

PR S
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law as a guide for how w¢ wou'c try to
shape the world, and how we would conduct
ourselves (and expect others Lo conduct
themselves)—was also the peri¢ v Yo bi-
parisanship reigned in Anic-. - NOTEIED
pohicy.

The United States was 8o optimistic about
international organization that we offered
the atomic bomb to the U.N., when we alone
in the world were a nuclear power. We
fought in Korea under the U.N. flag. We
saw to decolonialization, established a world
bank. put a trade system into effec: (not the
full-fledged trade organiation some con.
templated. but the less formal General
Agreement on Tariffs and Trade, which
may have been the better idea anyway ).

Bipartisanship in foreign affairs was so
firmly established that at the Senate Com-
mittee on Foreign Relations, fres: the time
professional staffs were crated (ir. the Legis-
lative Reorganization Act of 1¢46) there
was but one staff—neither Democratic nor
Republican; neither majority nor mirority;
just the one set of professional s'eff mem-
bers. available equally to assist and advise
senators of either party. The firc: staff di.
rector, Francis O. Wilcox (later (¢ be Assist-
ant Secretary of State for International Or-
ganization Affairs), served under four chair-
men: two Democrats, two Republicans.

And then of course it all went to hell. We
lost faith in the future of many of the insti-
tutions we had created: especially in the
General Assembly, where we had lost our
majority by the middle of the 960s. More
recently. though, we seem to be giving up on
something far more fundamentzl: the idea
of international law, which the U.N. Char-
ler merely reflected. And with it. or so it
seems Lo me, we lost our bipartisanship.

Though they began to fade in the 1960's,
it was really during the 1970's that both so
thoroughly disappeared. By the end of the
ast decade, America had altogether forgot-
ten that we had once even envisioned a
world ruled by law.

I suppose it was due to the Vietnam expe-
rience: everything seems attributable to
that, perhaps these, t00, are casualties of
the war. Many could not see our involve-
ment there as lawful; others saw the pursuit
of legality as the fateful commitment that
had led us there in the firsy place. Through-
out the lengthy history of our involvement
in southeast Asia, as far as 1 know, the
United States never considered teking the
matter of the Communist aggression there
to the U.N. or to the World Court.

1 came to the Senate in Januar; 19717,
along with & new president of my own party.
I arrived in a Senate very different from the
one in which Vandenberg and Connally de-
bated the D.N. Participation i
Certainly

there would be two partisan staffs.)

1 bave now served in the Senate during
two different presidencies, from as close and
interested a perch ascan a senator who has
not been a particular favorite of either.
There are not very many ways in which
Presidenis Carter and Reagan can be said to
be similar, but they have been, to my mind,
equally parties to (for having presided over)
the continuing dissolution of America’s com.
mitment to international law. Both have
seen their policies suffer from an accompa-
nying divisiveness in our foreign policy de-
liberations, division that occurs increasingly
- on the basis of party, and that has become
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50 pervasive that it becomes difficuii to re-
member that it ever was any other WRY.

There are two strains to this slow but
steady disengapce—en: fron, the iors: Codaw,
On the one hana, therc are thuse who do
not think we are good enough for the world.
On the other hand, there are some who
think thé world is not good enough for us.
For all I know, both schools are correct. But
each ignores the question of whether inter-
national law exists regardless of how erring
nations may be, and regardless of which one
err the most.

In the aftermath of the Vietnam experi-
ence some seem to have decided that there
15 no room in our foreign policy for norma.
tive considerations such as law as a basis for
relations among nations. We will no longer
pretend to tell the world—urge the world—
how to crganize itself. How far a cry from
1845, from Inauguration Day 1961¢

A noteable renunciation was that of
George Kennan, who said in an interview
published in Encounter, in 1976:

“My main reason for advocating a gradual
and qualified withdrawal from far-flung for-
eign involvements is that we have nothing
to teach the world. We have to confess that
we have not got the answers to the prob-
lems of human society in the modern age.
Moreover, every society has specific quali-
ties of its own that we in America do not un-
derstand very well; therefore I don't want to
see us put in a position of taking responsi-
bility for the affairs of people we do not un-
derstand.” ' .

Note the retreat from the idea of interna-
tional toward relative standards.

The alternative perspective—1 am not
seeking anything here more than fllustra-
tions of these general opposites—may be
found in a recent statement by my distin-
guished colleague from Idaho, Senator
Steve Symms. In a letter to the New York
Times opposing ratification of the Genocide
Treaty, he writes:

“If an tnternational penal tribunal is es-
tablished,munexpeetntobeumu'-
American and anti-Israel as the World
Court and the U.N. are today.™

That the U.N. may be 3o characterized is
surely a defensible position. But the Court?
I do not know any action by the Court that
could be described a8 ~anti-American.” It
stood solidly with us after the sefzure of our
embassy in Iran; a Special Chamber handed
down a major decision settling the Gulf of
Maine dispute between United Btates and
Canada to our mutual satisfaction.

But there is a perception, and in
the Senate it is widespread and deeply felt.

In 1979 I took these musings to the Coun-
cil onFomignRehuons.lputthemtterns
simply as I could in am

away from &n earlier conception of a world
order, which if arguable was nonetheless co-
herent, and not replaced it with any other
conception. No normative conception. that
is. If we don't believe in law, then what do
we believe in?”

need them, - e

Central America provides an Mustration.
The United States recently timposed an oco-
nomic boycott on Nicaragua for reasons we
consider sufficient, and appropriate under
law. Yet none of our allies has jeined us, nor
indeed any friendly nation. A greal range of
concerns could explain this sbetention, bui 1
dare to think that one factor & that our
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conduct towards Nicaragus is not seen a-
sufficiently informed by consideration of
law.

That isa convojute sini.n. .. 1. Ve
is a convolute situation. Let mr suggest tha:
the legislative record establishes a clear de-
termination by Congress that we should
keep well within the confines of law in our
dealing with Nicaragua, and that we could
do just that.

On November 18, 1983 it fel: to me as
Chairman of th¢ Ser:te Sciect Committe
on Intelligence to bring to the fiowr of the
Senate (Senator Goldaater being hecesgart.
ly absent) the report of tne Conference
Committee on the Intelhg¥nce Ay R
ton Act for fiscal vear 1084 This was the
bill agreed to by the Houst-Senate oconte:
€es, and Was promp! - CN&tted by .
bodies and became law. It %as tne jga: Lisne
the Committee would propese and
authorized a bipartisan aid measure for the
“oontras.” At the risk of being tedious By
because it appears to me malsum recore
not sufficiently knowrn, let
marks that day.

As I noted on the ficor the
passed the Intelligence AuthortMtion Act
(November 3), the distance betwNen the
House and the Senate was not as
many might have thought. Both co
understood the Government of Nj o
be in violation of international law. Th
Was recognized by an express finding In the
Intelligence Authorization bill passed by the
House. The finding states:

By providing military support (including
arms, tralning and logistical commang and
control, and communications facilities) to
groups seeking to overthrow the govern-
ment of El Salvador and other Central
American governments, the Government of
National Reconstruction of Nicaragua has
violated article 18 of the Charter of the Or.
ganization of American States which de-
clares that no state has the right to inter-

venedlreeuynrhd!mtly.torlnyrmn
mmem.mthewnremnd-
fairs of any other state.

The United States. in upholMding these
covenants, has a duty to respond to these
violations of law. Our response, however,
must be both proportional and prudent.

With such standards in mind, it was the
Senate committee's judgment that the
means chosen by the House to halt these
violations—fences, radar planes, and s0
forth—would be ineffective and present an
unacceptably high risk 10 US. forces who
would almost surely become involved in put-
ting such arrangements In place. On the
other hand, it was also the committee's
judgment that the previous finding had
been too broad and not specific
with respect to the Program’s goals.

Along with my colleagues, 1 pressed the
administration to redefine 2is ocovert pro-
gram to assure that It was In apccord with
our obligations under International law. I
believe the new Presidential reflects
this counsel. Thus, the goal with ihis pro-
gram is as it should be—to bring the Gov-
ernment of Nicaragua into conformity with
accepted norms of internationsl behavior.

(John Norton Moore, who invited me to
spesk to you today, wrote In Forelgn Alfairs
seme years ago about the Saage
of 1aw as a system of negative restraint ™ It
is much the vogue in Washingtona these days
te say this business of law Is for 2
But of course it need not be a restraint only
on the law-abiding; it [} ltructgﬁ::
for organizing action, for responding to
lations of the law. A commitment to law
ought not to be understoull %8s B commit-

s
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ment never to uce force. Domestic analopi: <
are vahid here £ commiiment W law i pre
Cisely the basis on which law enforcement
agencies use force, and often a great deal of
force. And the fact that a great many per-
sons do not abide by the law only increases
gxc necessity of force—as an instrument of

w.

That is where the bipartisan support in
Congress for the administration's Central
America policy broke. Recall that the
Senate passed the Intelligence Authoriza-
tion Act to which I have referred on Novem-
ber 18, 1983. Some eight or nine or ten
weeks later, using funds authorized by that
Act with its specific statutory language re-
gerding international law, the United States
government commenced secretly to mine
certain harbors in Nicaragua. I am not here
to argue either the merits or the legality of
the act. I simply cite our concern for legali-
ty, and the fact that when the mining
became known—to the Intelligence Commit-
tees and to the public—Senator Goldwater
wTote 1o the Director of the CIA stating
that “this is an act violating international
law™.

Is it too much to elaim from this record
that the Congress was concerned and the
executive either didnt understand or didn't
think it mattered? This seems to me to re-
flect the erosion of our awareness of inter-
national law which began to concern me in
the late 1970's.

The Administration was evidentlv stunned
to learn in April last year that Nicaragua
was planning to go to the World Court to
complain abowt the CIA mining of its har-
bors. (Ome hears that the Sandinistas were

that when the U.8. accepted the complusory
jurisdiction of the Court in 1946, we explic-
itly committed ourselves, by the six month

agua’s claims were admissible, according to
the terms of the acceptance the U.S. had
originally filed with the Court.

In January, as the Court was drafting the
terms and timetable sccording to which it
would hear the merits of Nicaragua's com-
plaint against the U.S., the Administration
announced that it would simply not partici-
pate further. That we would do, in effect,
what Iran had done in the hostage case.

As he was bound to do, the President of
the Court,-on January 22 issued an Order
outlining a timetable for the proceedings of
the omse ™. . . onthe merits':

The time 1limite Fixed are as follows: 30
April 1985 for tiye Memorial of the Republic
of Nicaragus; 31 May 1985 for the Counter-
Memorial of the United States of America.
Oral arguments will be scheduled for later
in the year. The United States does not plan
to participate. i

The policy seems to me to risk assuming a
vposition of moral equivalence with those
very mations who are least abiding of inter-
national law. The idea has been summed up
by one of the architects of the Adminisira
tion policy in a recent op-ed i1, ti Wi

CONGRESSIONAL RECORD — SENATE

Street Journal titied “W:: Bow to the
World Court When Foo om0 T

This is & Jong way {ron. U« position of po-
litical leadership the Uniicd Siates assumed
for itself 40 years ago. Are we now to be con-
tent to measure the accrptibility of our poli-
cies according to whether they are equally
acceptable to the likes of tne Soviet Union,
or Iran. Or Nicaragua.

I would hope not. Bu! mos: of all I would
hope that we not iose the sense that our ne-
tional interests reside in upholding a regime
of law in international affairs. Jon Van
Dyke has recently written that the scuttling
of the law of the sea pact jeopardizes U.S.
passage through strategic straits, and sends
wp a flare gignaling Americar reluctance to
participate in multinationai resolution of
disputes.

I tend to agree. Al minimum it seems to
me this question needs to be addressed. I
have enough of the Navy left in me to think
it & matter of great consequence whether
the right of free passage in the narrows of
the ocean seas is recognized and upheld. Of
course there is the separate and trouble-
some issue of mineral and mining rights.
But need we simply withdraw from the

2

Are we to be content with this posture?

The American Society of International
Law has involved itself. Responding to the
U.S. announcement of refusal so participate
in the Court proceedings, the Society has
adopted only the second “‘political” resolu-
tion in its 80-year existence.

1 quote a portion of that resolution: The

i . . . deplores, and strongly favors pe-

scission of, the recent action of the United
States Governmént in attempting to with-
draw from the jurisdiction of the Interna-
tional Court of Justice "disputes with any
Central American state.”

Can the American Bar belp

Associetion
encourage a greater sensitivity to consider-

ations of law, too? :

1 believe it is the only way back o a con-
sensus apgroach to foreign policy—a biparti-
san approach to foreign affairs, if you will.

To the degree that law—the law of the
Charter included—is féen to be, and is, the
basis of our international conduct, a biparti-
san foreign policy does not require a party
out of office to agree with policies of the
party in power, but rather simply to agree
with the principles of law on which those
policies are based. Principles prior, as gou

might say, to whatever is the present emer-

gency. the incumbent president, the pros-
pects for the next election. The same princi-
pie applies to allied and non-aligned nations,
who can for more readily support (or at
least accept) American policies if eur com-
duct is seen to be based on law that binds
them as well as us. -

It also encourages, I dare say, a certain li-
tigiousness to which the American bar ts es-
pecially suited or at least much inclined. It
would seem to me that we should welcome
the chance to meet Nicaragua in Court. It
would be our kind of forum. And there is
lots we have to talk about. How I woulid love
to see William P. Rogers st The Hague lead-
ing an American tean of international iaw-
yers—John Norton Moore, Alfred P. Rubin,
L.F.E. Goldie. With plain instructions, from
the Secretary of State to the former: “Win."”

It may be too late (31 May 1985 is a week
fror tomorrow), but there are signs that
our recent losing streak has not been uni-
versally approved. Not lang ago our respect-
ed Secretary of State, George P. Shulte, an-
nounced that he had asked Federal District
Court Judge Abraham D. Sofaer to leave
the bench in the Southern District of New
York to become the Legal Adviser to the
Dezariment of State. I had the homor to
o Judge Sofaer's appointment to

.-sho!
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the Judiciary in the firs: instance and.
much as he will be missed ir New York, he
will certainly be welcome in Washington.

Just & month ago I addressed the annual
meeting of the American Society of Interna-
tional Law, and spoke to the more general
Question of our continued adherence to
those ideas which seemed =0 settled a gen-
eration ago, and even more 50 three genera-
tions ago. The law & there, 1 said. In 1900
the Supreme Court put the matter plainly
enough in Pacguette Habana: “internation-
al law is part of our law. . ." It does not
cease to become law because it is disobeyed,
nor yet if f has been forgotten. To conserv-
atives and Hberal alike, ignorance of the law
is no excuse.

Now clearly the World Court is no longer
an ideal instrument for the adjudication of
law. As I eount, some nine of its fifteen
members some from countries where there
is an independent judiciary and a secure
legal system. As this is true for perhaps a
third, at most half of the members of the
United Nations, we may judge that the
Court is not all that imbalanced. Still, obvi-
ously, we cannot accept that legal judgment
will be passed on us by persons who, what-
ever their individual dispositions, come trom
and unavoidably represent societies where
legality has a wholly different meaning
from that which we assume. We have to
think of new terms of submission to the
court's jurisdiction. The Court s statute pro-
vides for 8pecial Chambers, wherein the

dergo & miner surgical operation
, and say that this Senator

President it is Ronald
Reagan. Nevertheless we wish him a
cheerful encounter with what is
always a difficult event. He has shown
his surpassing qualities in these mat-
ters more often than I need mention. I
wish him well even so.

ROUTINE MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be a period for the transac-
tion of routine morning business not
4o extend beyond the hour of 11 am..
with statements therein limited to 5
minutes each.

IT I8 TIME FOR THE DEMO-
CRATS TO BE TOUGH-MINDED

Mr. MOYNIHAN. Mr. President. on
June 20, the New York Times pub-
lished an op-ed columnr entitles it Ig
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